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CIRCULAR | |

No. : ! | /P.1./20613 ' Date : 08.07.2013
1o S AN the Presiding, Officers ol the 'Subord'lnatc Courts.
9 Al the Fresiding Othcers of Tribunals. |

1AM the Presiding Officers of the Family Courts .

Sub. Reparding compliace of Section 89 of C.P.C.

No. : Gen./XV/67/2011/ > & Date : (_1.?/ F/ e

Hon'ble the Supreme Court, in its judgment passed on

26.07.2010 n the matic ol Afcons Infrastructure Limited and Anr. Vs

“(Cherian Varkey Constroction Co. (1) {.id. and Ors., has held that the
provisions contained iu Section 8Y of C.P.C. are mandatory. However.
(s observation in letter and spirit is not being made by all the Courts

and Tribunals.

Hon'ble the Apex Court has summarized the procedure 10

~ beadopted by @ Coutt der Section 89 of the Code of Civil Procedurc

- as under -

sy When the pleadinps are complete, hefore framing issues, the courl
shall fix a preliminary hearing, for appearance of partics. The comwt
should acquaint ilsell with the facts of the case and the nature ol the

dispute between the parties.

b) The court should (el consider whether the case falls under any ol

the catepory of the cases which are required Lo be tried by courts and

not fit to be referred fo iy AR processes. If it finds the case falls
exelnded category, i should record a brief order referring

under any
(o the naturs of e case and why it is not fit for reference to ADR
[ will i procecd with (he [raming.of issues and trial.

»

Processes.
¢) In other cases (that 1, in cascs which can be referred 1o ADR
processes) the coutt shoutd expl
te the partics 10 el de them Lo exerelse their option.

d) The court should Tirst ascertain whether the parties are willing for
arbitration. The courl chould inform the parties fhat arbitration is an
adjudicatory provess by a chosen privale forum and reference o 31
arbitration vill pertanently lake the suit outside the ambit of the
court. The parties chould also be nformed that the cost of arbitration
will have to be Lorne by them, Only if both parties agrce’ for

a it tha matter <honld he

+in the choice of five ADR processes.
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¢) W the puarties e not apreeable for arbitration, the court should
ascertain whother  the parlies  are agreeble = for reference 1o
conciliation which will be poverned by the provisions of the AC Act.
Hall the partics apree for reference Lo conciliation and agree upon
the conciliator/s, the court can refer theé matter to conciliation in

accordance with section ot of the AC Act.

f) 1l partics are nol agrec bl for arbitration and conciliation, which is
likely to happen in mosl ol ihe cases for want of consensus, the court
should, keeping in view (i prct"erc:nces/opti(ms’ol’ parties, refer the-
matter to any onc of the cihior three other ADR processes . (a) Lok
Adalat; (b) medintion by @ heutial thitd party facilitator or mediator;

“and (¢) a judicial cettlement, where a Judge assists the parties 10

arrive at a settlement.

(g) If the case is simple which may be completed in a-single sitting, or
cases relating to o matter where the legal ‘principles;are4clcarly
scttled and there is no personal animosity between the parties (as in
(he case of mator accident claims), the court may refer the matter Lo
Lok Adalat. In case whoie the questions are complicated or cases
which may require several
refer the matter to mediation. Where the facility ol'mediation is not
available or where {he. partics opt for the guidance of a Judge to
arrive at a settlement, e court may refer the niatter to another

Judge for attempting, settloment.

“(h) If the reference 1o the Al process falls, on receipt of the Report of
" the ADR Forum, the court shall procead with hearing of the suit. i
there is a settlement, the coutt shall examine the settlement and
make a decrec in termis of it keeping thé principles of Order 23

Rule 3 of the Code i mind.

(i) I the settlement neludes disputes which are not the subject matler
of the suit, the court may direct that the same will be governed by
Section 74 of the AT Act
Section 21 of the Legal Qervices Authorities Act, 1987 (if itis a
settlement by a Lok Adntat or by mediation which is a deemed Lok
Adalat). This will be necessary as many settlement agreements deal
with not only the disputes which are the subject matter of the suit or
proceeding in which the reterence is made, but also other disputes

which are not the subject matter o f the suit.

e iilegal or unforceable, the

(j) If any term of the settlement is ex faci
' ies thereto to avoid further

court should draw the attention of part
litigations and dispules About exceutability.

Further, Hon'ble the Apex Court has directed that the Court

“should also bear in mind the following consequential ‘aspects, while
- giving eflect Section 89 of the Code - '

(i) If the reference
record that the relerence s by mutual consent.

rounds of negotiations, the court may -

A il is a Conciliation Settlement) or

is o arbitration or conciliation, the court has to :
Mothing further need be




- (i) If the reference is Lo any other ADR process, the court should briefly
record that having regard to the nature of dispute, the case deserves

(o be referred to Lok Adalat, or mediation or judicial'settlemént, as

“the case may be. There is no need for an elaborate 01'dér};;‘f'c'g'x€jmaking

the reference. ERUEEE

(i) The requirement in Scelion 89(1) that the court should formulate or
reformulate the terms of scttlement would ‘only mean that court has
to briefly refer to the nature of dispute and decide upon the
“appropriate ADIRR process. ' SR SO

‘negotiations fail, he should pot deal with the _édjudi_cat"._idr;_ of the
" matter, to avoid apprehcensions of bias and prejudice. It g therefore
advisable to refer cases proposed for Judicial Settlement to‘another
Judge. : S

y) If the court refers the maiter to an ADR. process: (other than
. Arbitration), it should keep truck of the matter by fixing & hearing
date for the ADR Kepuri. The perlod allotted for the ADR process
can normally vary from o week to two months (which may be
“extended in excoptional cases, depending upon the availability of
the alternative forum, the nature of case ete.). Under no
circumstances the court should allow the ADR process to become a
ol in the hands of an unscrupulous litigant intent upon dragging
on the proceedings. oL ey

[
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i) Normally the court should not send the original record of-the case
 when referring the matier for an ADR forum.. It "shauld - make
~available only copies ol relevant papers to the- ADR ‘forum. (For
~ this purpose, when pleadings arc filed the court may: insist-upon
© filing of an extra copy). However if the case is referred’to a Court
“annexed Mediation Centre which is under the exclusive control and
supervision of a Judicial Officer, the original file may be made
+available wherever necessury. :

Therefore, it is enjoined upon you to make - strict

pmpliance of the directions given by Hon'ble APEX'CCV);JIT'-.
ver2ia
REGISTRAR GENERAL -

i

~ (iv) If the Judge in charge ol the case assists the parties and if settlement




